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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

BROWARD DIVISION 

 

JAMES COLONEL, 

 

Plaintiff,  

 

v.         
   
AIDS HEALTHCARE FOUNDATION, INC., 

 A foreign not for profit corporation, 

 

 Defendant. 

_______________________________________/ 
 

COMPLAINT AND DEMAND FOR JURY TRIAL 

 

INTRODUCTION 

 

1. Plaintiff, JAMES COLONEL (“Mr. Colonel” or “Plaintiff”), brings this action 

pursuant to the Family and Medical Leave Act, as amended, 29 U.S.C. § 2601, et seq. (“the 

FMLA”) to recover from Defendant for back pay, an equal amount as liquidated damages, other 

monetary damages, equitable relief, front pay, declaratory relief, and reasonable attorneys’ fees 

and costs.   

JURISDICTION 

2. The Court has jurisdiction over Plaintiff’s claims pursuant to 28 U.S.C. §1337 and 

the FMLA and the authority to grant declaratory relief under the FMLA, and pursuant to 28 U.S.C. 

§ 2201 et seq. 

PARTIES 

3. At all times relevant hereto, Plaintiff was an employee of Defendant, and resided 

in Broward County, Florida.  
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4. Plaintiff worked for Defendant in Broward County, Florida, and the venue, 

therefore, for this case is the Broward Division of the Southern District of Florida. 

5. At all times relevant hereto, Defendant was an employer covered by the FMLA, 

because it was engaged in commerce or in an industry affecting commerce who employed 50 or 

more employees within 75 miles of where Plaintiff worked, for each working day during each of 

20 or more calendar workweeks, prior to seeking leave under the FMLA.  

6. At all times relevant hereto, Plaintiff was an employee entitled to leave under the 

FMLA, based on the fact that he: (a) suffered from a serious health condition as defined by the 

FMLA which necessitated him taking FMLA leave; and (b) was employed by Defendant for at 

least 12 months and worked at least 1,250 hours during the relevant 12-month period prior to him 

seeking to exercise his rights to FMLA leave. 

FACTUAL ALLEGATIONS 

7. Mr. Colonel worked as a Pharmacist for AHF from May 01, 2013, until his unlawful 

termination on October 10, 2018.  

8. In all respects, Mr. Colonel was an excellent employee, with no significant history 

of attendance, performance or disciplinary issues.   

9. Unfortunately, Mr. Colonel began to experience severe symptoms related to a 

medical condition involving prostate for which he ultimately required surgery.  

10. Following his diagnosis, Mr. Colonel required surgery for which he requested 

medical leave.  

11. As a dedicated and responsible employee, Mr. Colonel informed Defendant 

immediately upon discovering that his medical condition required surgery.   
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12. Specifically, on September 1, 2018, Mr. Colonel notified his Supervisor, Maria 

Miniero (“Ms. Miniero”), advising her of his negative/unfavorable biopsy report, and his need for 

surgery in the near future, for which he would require two (2) weeks of medical leave.  

13. Plaintiff was in the process of verifying the dates of his surgery with his medical 

team and was continuing to consult with his doctors to provide Defendant with dates certain for 

his upcoming leave. 

14. Defendant notified Plaintiff to submit his FMLA forms once Plaintiff’s surgery was 

set and scheduled, and Plaintiff intended to do as requested. 

15. Five (5) days following his request for medical leave on the foregoing dates, Mr. 

Colonel was placed on a Performance Improvement Plan (“PIP”) by Defendant. 

16. On September 15, 2018, Mr. Colonel requested medical leave to attend to medical 

appointments scheduled in North Florida for October 15-17, 2018, to verify the dates for his 

upcoming surgery and plan of treatment. 

17. He documented his request for same, as it was submitted via Defendant’s online 

payroll portal.  

18. Sadly, on October 10, 2018, just five (5) days before what should have been 

protected FMLA leave, Defendant terminated Plaintiff’s employment. 

19. Considering the temporal proximity between Mr. Colonel’s request for FMLA 

leave, the disciplinary action taken against him, and his termination shortly thereafter, it is evident 

Defendant took issue with his continued, and likely need for increased/upcoming absences and 

proceeded to unlawfully terminate his employment.  

20. Such actions by Defendant constitute actionable interference and retaliation under 

the FMLA. See 29 C.F.R. 825.220(a)(2). 
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21. The temporal proximity between Plaintiff’s request for FMLA and his termination 

creates a sufficiently close temporal nexus between the events. 

22. Defendant interfered with Plaintiff’s FMLA rights and retaliated against him for 

attempting to utilize what should have been proper and authorized FMLA leave. 

23. Moreover, because Defendant acted with intent to interfere with, and otherwise 

retaliate against Plaintiff for his attempted use of what should have been protected FMLA leave, 

Defendant’s actions likewise constitute FMLA retaliation. 

24. Defendant purposefully and intentionally interfered with, and retaliated against, 

Plaintiff, for use of FMLA protected leave. 

25. As a result of this illegal conduct, Plaintiff has suffered damages, including loss of 

employment, wages, benefits, and other remuneration to which he is entitled. 

26. Defendant did not have a subjective or objective good faith basis for its actions, and 

Plaintiff is therefore entitled to liquidated damages. 

UNLAWFUL INTERFERENCE & RETALIATION UNDER THE FMLA 

 

27.   Plaintiff reincorporates and readopts all allegations contained within  

Paragraphs 1-26, above. 

28.  At all times relevant hereto, Plaintiff was protected by the FMLA. 

29. At all times relevant hereto, Defendant interfered with and retaliated against 

Plaintiff based upon Plaintiff’s attempt to exercise his FMLA rights and his termination upon 

return from same. 

30. At all times relevant hereto, Plaintiff was protected from interference/retaliation 

under the FMLA. 
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31. At all times relevant hereto, and for purposes of the FMLA retaliation claim, 

Defendant acted with the intent to retaliate against Plaintiff because Plaintiff attempted to exercise 

his right to take approved FMLA leave. 

32. As a result of Defendant’s intentional, willful and unlawful acts by interfering with, 

and retaliating against, Plaintiff for exercising his rights pursuant to the FMLA, Plaintiff has 

suffered damages and incurred reasonable attorneys’ fees and costs. 

33. As a result of Defendant’s willful violation of the FMLA, Plaintiff is entitled to 

liquidated damages. 

WHEREFORE, Plaintiff demands judgment against Defendant for back pay, an equal 

amount as liquidated damages, other monetary damages, equitable relief, declaratory relief, 

reasonable attorneys’ fees and costs, and any and all further relief that this Court determines to be 

just and appropriate.  

DEMAND FOR JURY TRIAL 

Plaintiff demands trial by jury on all issues so triable. 

Dated this 28th day of March 2019. 

      Respectfully Submitted,  

      /s/ NOAH E. STORCH 

      Noah E. Storch, Esquire 

      Florida Bar No. 0085476 

      Richard Guadagnolo, Esquire  

      Florida Ba No. 109104 

      RICHARD CELLER LEGAL, P.A. 

      10368 West State Road 84, Suite 103   

      Davie, Florida 33324  

      Telephone: (866) 344-9243 

      Facsimile: (954) 337-2771 

      Email: noah@floridaovertimelawyer.com 

             

      Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 0:19-cv-60819-RKA 

 
 

JAMES COLONEL, 
  

Plaintiff, 
v. 
 
AIDS HEALTHCARE FOUNDATION, INC. 
A foreign not for profit corporation 
 
 Defendant. 
________________________________________/  
 

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES  
TO PLAINTIFF’S COMPLAINT 

 
 Defendant, Aids Healthcare Foundation, Inc. (“Defendant” or “AHF”), by and through its 

undersigned counsel, hereby files its Answer and Affirmative Defenses to Plaintiff’s Complaint 

(“Complaint”) and states as follows: 

INTRODUCTION 

1. Defendant admits that the Plaintiff purports to bring a claim pursuant to the 

Family and Medical Leave Act, as amended, 29 U.S.C. 2601, et seq. (“FMLA”) seeking to 

recover back pay, liquidated damages, “other monetary damages,” equitable relief, front pay, 

declaratory relief, and reasonable attorneys’ fees and costs.  The Defendant denies that the 

Plaintiff is entitled to any such relief, recovery, or damages.  The Defendant further denies that it 

has violated the FMLA.  The Defendant denies any and all remaining allegations set out in 

paragraph 1 of Plaintiff’s Complaint along with any inferences to be made therefrom. 

 

 

Case 0:19-cv-60819-PMH   Document 11   Entered on FLSD Docket 05/08/2019   Page 1 of 8



JURISDICTION 

2. The allegations set forth in paragraph 2 of Plaintiff’s Complaint are admitted for 

jurisdictional purposes only.   

PARTIES 

3. The Defendant admits that at all times relevant hereto, the Plaintiff was an 

employee of the Defendant.  The Defendant is without sufficient knowledge to admit or deny the 

remaining allegations set forth in paragraph 3 and therefore denies said allegations.   

4. The Defendant is without sufficient knowledge to admit or deny the allegations 

set forth in paragraph 4 and therefore denies said allegations.   

5. Defendant admits that it is an employer covered by the FMLA.  The Defendant 

denies any and all remaining allegations contained in paragraph 5 of Plaintiff’s Complaint along 

with any inferences to be made therefrom.   

6. The allegations set forth in paragraph 6 of Plaintiff’s Complaint state legal 

conclusions to which no response is required.  In so far as a response is required, said allegations 

are denied.   

FACTUAL ALLEGATIONS 

7. The Defendant admits that the Plaintiff worked for the Defendant from May 1, 

2013 through October 10, 2018.  The Defendant denies that the Plaintiff’s termination was 

“unlawful.”  The Defendant denies any remaining allegations contained in paragraph 7 of 

Plaintiff’s Complaint. 

8. The allegations set forth in paragraph 8 of Plaintiff’s Complaint are denied.  

9. The Defendant is without sufficient knowledge to admit or deny the allegations 

set forth in paragraph 9 and therefore denies said allegations.   
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10. The Defendant is without sufficient knowledge to admit or deny the allegations 

set forth in paragraph 10 and therefore denies said allegations.   

11. The Defendant denies that the Plaintiff was a “dedicated and responsible 

employee.”  The Defendant is without sufficient knowledge to admit or deny the remaining 

allegations set forth in paragraph 11 and therefore denies said allegations.   

12. The allegations set forth in paragraph 12 of Plaintiff’s Complaint are denied.  

13. The Defendant is without sufficient knowledge to admit or deny the allegations 

set forth in paragraph 13 and therefore denies said allegations.   

14. The Defendant is without sufficient knowledge to admit or deny the allegations 

relating to what Plaintiff “intended,” as set forth in paragraph 14, and therefore denies said 

allegations.  The Defendant denies the remaining allegations contained in paragraph 14 of 

Plaintiff’s Complaint along with all inferences to be made therefrom. 

15. The allegations set forth in paragraph 15 of Plaintiff’s Complaint are denied.  

16. The allegations set forth in paragraph 16 of Plaintiff’s Complaint are denied.  

17. The Defendant is without sufficient knowledge to admit or deny the allegations 

set forth in paragraph 17 and therefore denies said allegations.   

18. The Defendant admits that the Plaintiff was terminated on October 10, 2018.  The 

Defendant denies any and all remaining allegations contained in paragraph 18 of Plaintiff’s 

Complaint along with any inferences to be made therefrom.   

19. The allegations set forth in paragraph 19 of Plaintiff’s Complaint are denied.  

20. The Defendant denies that it took any action against Plaintiff that violated the 

FMLA.  The remaining allegations set forth in paragraph 20 of Plaintiff’s Complaint are denied.  

21. The allegations set forth in paragraph 21 of Plaintiff’s Complaint are denied.  
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22. The allegations set forth in paragraph 22 of Plaintiff’s Complaint are denied.  

23. The Defendant denies that it took any action against the Plaintiff with an intent to 

interfere or retaliate against the Plaintiff.  The Defendant denies any and all remaining 

allegations contained in paragraph 23 of Plaintiff’s Complaint along with any inferences to be 

made therefrom.   

24. The allegations set forth in paragraph 24 of Plaintiff’s Complaint are denied.  

25. The Defendant denies that it committed any illegal conduct with respect to 

Plaintiff.  The Defendant denies any and all remaining allegations contained in paragraph 25 of 

Plaintiff’s Complaint along with any inferences to be made therefrom.   

26. The allegations set forth in paragraph 26 of Plaintiff’s Complaint are denied.  

UNLAWFUL INTERFERENCE & RETALIATION UNDER THE FMLA 

27. The Defendant re-asserts and incorporates its responses to paragraphs 1-26 as if 

set forth fully herein. 

28. The allegations set forth in paragraph 28 of Plaintiff’s Complaint are admitted.   

29. The allegations set forth in paragraph 29 of Plaintiff’s Complaint are denied.   

30. The allegations set forth in paragraph 30 of Plaintiff’s Complaint are admitted.   

31. The allegations set forth in paragraph 31 of Plaintiff’s Complaint are denied.   

32. The Defendant denies that it took any intentional, willful or unlawful act against 

Plaintiff to interfere with or retaliate against him.  The Defendant denies any and all remaining 

allegations contained in paragraph 32 of Plaintiff’s Complaint.   

33. The Defendant denies that it willfully violated the FMLA.  The Defendant denies 

any and all remaining allegations contained in paragraph 33 of Plaintiff’s Complaint.   
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34. In response to the unnumbered "Wherefore" clause following Paragraph 33 of the 

Complaint, Defendant denies any allegations or implications made thereby, including any 

allegation that Defendant acted improperly and/or illegally against Plaintiff, or that Plaintiff is 

entitled to any relief from Defendant.  

AFFIRMATIVE DEFENSES 

1. As its first affirmative Defense, the Defendant asserts that Plaintiff’s Complaint, 

in whole or in part, fails to state a claim upon which relief can be granted. 

2. As its Second Affirmative Defense, the Defendant asserts that Plaintiff’s claim for 

damages is barred, in whole or in part, to the extent that he failed to reasonably mitigate his 

damages. 

3. As its Third Affirmative Defense, the Defendant asserts that any actions 

undertaken with regard to Plaintiff were taken for lawful and legitimate business reasons. 

4. As its Fourth Affirmative Defense, the Defendant asserts that Plaintiff’s claims 

and/or damages are barred on the grounds that even if any decision concerning Plaintiff was 

based, in part, on grounds of unlawful retaliation, and no decision was, Defendant would have 

reached the same decision based on other legitimate and non-retaliatory reasons. 

5. As its Fifth Affirmative Defense, the Defendant asserts that any and all 

employment actions that were taken against Plaintiff were done so for bona fide reasons having 

nothing to do with Plaintiff’s alleged request for FMLA leave, or any other statutory prohibition 

invoked by Plaintiff. 

6. As its Sixth Affirmative Defense, the Defendant asserts that Plaintiff is not 

entitled to liquidated damages because Defendant has at all times acted in good faith and had 

reasonable grounds for believing that any acts or omissions were not in violation of the FMLA. 
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7. As its Seventh Affirmative Defense, the Defendant asserts that Plaintiff is not 

entitled to an award of liquidated damages because Plaintiff cannot establish that Defendant 

willfully violated the FMLA. 

8. As its Eighth Affirmative Defense, the Defendant asserts that to the extent 

applicable, Plaintiff failed to comply with all prerequisites to obtaining leave under the FMLA. 

9. As its Ninth Affirmative Defense, the Defendant asserts that Plaintiff’s claims are 

barred, in whole or in part, by the applicable statute of limitations. 

10. As its Tenth Affirmative Defense, the Defendant asserts that Plaintiff's claims are 

barred and/or limited by the after-acquired evidence doctrine to the extent that discovery shows 

he engaged in misconduct prior to, during, after, or in connection with his employment, that 

otherwise would have resulted in his discharge, if such conduct were then known to Defendant. 

11. Defendant reserves its right to amend or add any additional defenses or 

counterclaims that may become known during the course of discovery. 

DEMAND FOR JURY TRIAL 

Defendant hereby demands trial by jury on all issues so triable. 

WHEREFORE, the Defendant, AIDS HEALTHCARE FOUNDATION, INC., 

respectfully requests that judgment be entered in favor of the Defendant and against the Plaintiff, 

and that this Court dismiss the Plaintiff’s Complaint and award the Defendant attorneys’ fees and 

costs for defending this matter, along with any all other relief deemed just and proper. 

 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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Dated: May 8, 2019  Respectfully submitted,  
 

/s/ Rebecca Anguiano 
Jonathan A. Beckerman 
Florida Bar No.: 568252 
E-mail: jabeckerman@littler.com 
Rebecca Anguiano 
Florida Bar No.:  99690 
E-mail: ranguiano@littler.com 
LITTLER MENDELSON, P.C. 
Wells Fargo Center 
333 SE 2nd Avenue, Suite 2700 
Miami, FL  33131 
305.400.7500 (Tel) 
305.675.8497 (Fax) 

ATTORNEYS FOR DEFENDANT 
AIDS HEALTHCARE FOUNDATION, INC. 
 
 

 

 

 

 

 

 

 

 

[Certificate of Service to Follow]  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 8th day of May 2019, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF. I also certify that the foregoing 

document is being served this day on all counsel of record or pro se parties identified on the 

attached Service List in a manner specified, either via transmission of Notices of Electronic 

Filing generated by CM/ECF or in some other authorized manner for those counsel or parties 

who are not authorized to receive electronically Notices of Electronic Filing. 

 
/s/  Rebecca Anguiano   
      Rebecca Anguiano 
 

SERVICE LIST 
 

Noah E. Storch, Esquire  
Florida Bar No. 0085476  
Richard Guadagnolo, Esquire  
Florida Ba No. 109104  
RICHARD CELLER LEGAL, P.A.  
10368 West State Road 84, Suite 103  
Davie, Florida 33324  
Telephone: (866) 344-9243  
Facsimile: (954) 337-2771  
Email: noah@floridaovertimelawyer.com 
  
 
Attorneys for Plaintiff 
 

Jonathan A. Beckerman 
Florida Bar No.: 568252 
E-mail: jabeckerman@littler.com 
Rebecca Anguiano 
Florida Bar No.:  99690 
E-mail: ranguiano@littler.com 
LITTLER MENDELSON, P.C. 
Wells Fargo Center 
333 SE 2nd Avenue, Suite 2700 
Miami, FL  33131 
Telephone: 305.400.7500  
Facsimile: 305.675.8497  
 
Attorneys for Defendant 
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