Case 3:14-cr-00012-JRS Document 9 Filed 01/21/14 Page 1 of 28 PageID# 79

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION
UNITED STATES OF AMERICA,
V.
ROBERT F. MCDONNELL
MAUREEN G. MCDONNELL

)
)
3:14cr12
) CRIMINAL NO. ____________
)
)
)

DEFENDANT ROBERT F. MCDONNELL’S MOTION #2
MOTION SEEKING IMMEDIATE DISCOVERY OF ALL
EXCULPATORY AND IMPEACHMENT EVIDENCE PURSUANT TO
BRADY V. MARYLAND AND ITS PROGENY
Robert F. McDonnell, through undersigned counsel, respectfully moves the Court,
pursuant to the Due Process Clause of the Fifth Amendment to the Constitution of the United
States of America and Federal Rule of Criminal Procedure 16(a)(1)(E), for discovery of all
relevant exculpatory and impeachment evidence in the Department of Justice’s possession,
custody, or control.

The grounds for this motion are set forth in the accompanying

memorandum.
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Dated: January 21
_, 2014

Respectfully submitted,

/s/ John L. Brownlee
John L. Brownlee (VSB No. 35378)
Holland & Knight LLP
800 17th Street N.W., Ste. 1100
Washington, DC 20006
Telephone: (202) 828-1854
Facsimile: (202) 955-5564
Email: john.brownlee@hklaw.com
Henry W. Asbill (pro hac vice pending)
Jones Day
51 Louisiana Avenue, N.W.
Washington, DC 20001
Telephone: (202) 879-3939
Facsimile: (202) 626-1700
Email: hasbill@jonesday.com
Counsel for Governor Robert F. McDonnell
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CERTIFICATE OF SERVICE
I certify that on January21
_, 2014, I caused to be served a true copy of the foregoing via
electronic email on the following individual:
AUSA Michael S. Dry
United States Attorney’s Office
600 E. Main Street, Suite 1800
Richmond, Virginia 23219-2447
Phone: (804) 819-5400
Facsimile: (804) 771-2316
Email: michael.s.dry@usdoj.gov
Dated: January 21
_, 2014

Respectfully submitted,

/s/ John L. Brownlee
John L. Brownlee (VSB No. 35378)
Holland & Knight LLP
800 17th Street N.W., Ste. 1100
Washington, DC 20006
Telephone: (202) 828-1854
Facsimile: (202) 955-5564
Email: john.brownlee@hklaw.com
Counsel for Governor Robert F. McDonnell
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION
UNITED STATES OF AMERICA,
V.
ROBERT F. MCDONNELL
MAUREEN G. MCDONNELL

)
)
3:14cr12
) CRIMINAL NO. ____________
)
)
)

MEMORANDUM IN SUPPORT OF DEFENDANT ROBERT F.
MCDONNELL’S MOTION #2 SEEKING IMMEDIATE DISCOVERY OF
ALL EXCULPATORY AND IMPEACHMENT EVIDENCE PURSUANT
TO BRADY V. MARYLAND AND ITS PROGENY
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INTRODUCTION
In criminal proceedings, the prosecution is obligated to disclose all evidence in its
possession, custody, and control that could suggest a defendant’s innocence. Federal Rule of
Criminal Procedure 16 provides that the prosecution must provide all documents “material to
preparing the defense” upon “request.” Fed. R. Crim. P. 16(a)(1)(E)(i). Brady v. Maryland,
moreover, holds that a prosecutor violates due process when he suppresses evidence that is
favorable to the defendant and that could shed light on the defendant’s guilt or innocence. 373
U.S. 83, 87 (1963). This extends to evidence that bears upon the credibility of a government
witness. Giglio v. United States, 405 U.S. 150, 153-54 (1972). Because the prosecution’s
investigatory powers far outstrip those of the defense, this obligation is at the heart of our
criminal justice system. It is a basic component of the prosecutor’s obligation not simply to “win
a case,” but rather to ensure “that justice shall be done.” Berger v. United States, 295 U.S. 78, 88
(1935).
The prosecutors do not get to decide for themselves what is “material” or what evidence
the defense (and the Court and the jury) really ought to know about. As the District of Columbia
District Court has explained, the Constitution does not “permit[] prosecutors to withhold
admittedly favorable evidence whenever the prosecutors, in their wisdom, conclude that it would
not make a difference to the outcome of the trial.” United States v. Safavian, 233 F.R.D. 12, 16
(D.D.C. 2005). The prosecutors are plainly not “neutral (nor should they be) nor prescient, and
any such judgment necessarily is speculative on so many matters that simply are unknown and
unknowable before trial begins.” Id. Therefore, “the government must always produce any
potentially exculpatory or otherwise favorable evidence without regard to how the withholding
of such evidence might be viewed—with the benefit of hindsight—as affecting the outcome of
the trial.” Id. The question is “whether the evidence is favorable”; “if so, it must be disclosed
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without regard to whether the failure to disclose it likely would affect the outcome of the
upcoming trial.” Id. “Where doubt exists as to the usefulness of the evidence to the defendant,
the government must resolve all such doubts in favor of full disclosure.” Id. at 17.
Here, the defense has reason to believe that the federal government’s lead prosecutor in
this proceeding possesses an improperly narrow view of these disclosure obligations.

As

explained in detail below, during the investigation leading to this proceeding—an investigation
during which the prosecutors discouraged witnesses from speaking to defense counsel—the
defense unearthed critical exculpatory material that undercuts a key component of the
government’s factual theory as that theory has been previously explained. Yet when confronted
with that evidence, the lead prosecutor expressed surprise that the defense would consider the
evidence to be Brady material.
As the Chief Judge of the United States Court of Appeals for the Ninth Circuit recently
noted, “[t]here is an epidemic of Brady violations abroad in the land.” United States v. Olsen,
Case Nos. 10-36063, 10-36064, Slip op. at 2 (Dec. 10, 2013) (Kozinski, C.J., dissenting from
denial of rehearing en banc); see also id. at 14-15 (citing dozens of cases involving Brady
violations).1 The defense is committed to preventing this case from becoming another episode in
this “epidemic.” Id. This motion is therefore a prophylactic measure that seeks to involve the
Court from the outset to protect the defense’s vital interest in exculpatory evidence. Should the
prosecution agree to promptly produce the below-requested information, however—and should it
agree to produce every shred of evidence in its possession, custody, or control that is relevant to
Governor McDonnell’s defense—the defense will withdraw this motion.

1

Available at http://tinyurl.com/nxjjcya.
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BACKGROUND
Defendant Robert F. McDonnell’s Motion #1, which is being filed simultaneously,
supplies the background for this filing.
ARGUMENT
I.

The Defense Has Reason To Believe That The Prosecution Does Not Appreciate The
Scope Of Its Obligations Under Brady.
Federal Rule of Criminal Procedure 16 provides that the prosecution must provide all

documents “material to preparing the defense” upon “request.” Fed. R. Crim. P. 16(a)(1)(E)(i).
Moreover, “the suppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to guilt or to punishment.” Brady, 373
U.S. at 87. The government is therefore legally obligated to produce all relevant exculpatory and
impeachment evidence in its possession, custody, or control “without regard to whether the
failure to disclose it likely would affect the outcome of the upcoming trial.” Safavian, 233
F.R.D. at 16. “Where doubt exists as to the usefulness of the evidence to the defendant, the
government must resolve all such doubts in favor of full disclosure.” Id. at 17. This is settled
law.
So far, the prosecution has taken positions that suggest it does not understand the scope
of this basic obligation. Throughout the investigation, one of the government’s central theories
has been that a small, private lunch hosted by the First Lady at the Governor’s Mansion on
August 30, 2011 was intended as payback to Mr. Williams. At this lunch, a Star Scientific
affiliate announced the award of grant money to medical researchers at the University of Virginia
and Virginia Commonwealth University. The lunch was organized by Mary Shea Sutherland,
the First Lady’s Chief of Staff.
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The defense recently discovered evidence that directly contradicts the Government’s
theory.

Specifically, the defense discovered that, at the same time Ms. Sutherland was

organizing the lunch event at the Mansion, she was secretly planning to leave her government
employment and return to a job at her former public relations firm, Benedetti & Farris. In
anticipation of that move, Ms. Sutherland began seeking to ingratiate herself with Mr. Williams
in order to obtain a lucrative consulting contract once she reentered the private sector. Shortly
after meeting Mr. Williams in April 2011, Ms. Sutherland conducted discussions with a New
York event planner about ideas for launching Star’s latest product, Anatabloc. In July 2011, Ms.
Sutherland flew on Mr. Williams’ private plane to a Star event at Gibson Island in Maryland,
telling a friend in confidence that she was making the trip in hopes of being hired by Star. This
latter evidence directly contravenes the Government’s claim that Ms. Sutherland attended the
Gibson Island event as the First Lady’s envoy in order to supply credibility to Star in its dealings
with representatives from UVA and VCU, who were also in attendance.
Shortly after returning from Gibson Island, Ms. Sutherland placed the Mansion lunch on
the First Lady’s calendar and took the lead in organizing the event. One week before the lunch
event, a proposed contract was secretly drafted pursuant to which Star would pay an annual
retainer of $108,000 to Benedetti & Farris for Ms. Sutherland’s consulting and event-planning
services.2 Two days after the Mansion lunch, Benedetti & Farris forwarded that proposed
contract to Star.

This evidence therefore shows that Ms. Sutherland—whom the Governor’s

Office had hired for the express purpose of providing guidance and protection to the Governor’s

2

See Ex. A (proposed $108,000 contract for Ms. Sutherland to be a “lead consultant for
Star Scientific”); Ex. B (email withheld by prosecutors evidencing that Ms. Sutherland was
discussing how to launch Star’s Anatabloc product in April 2011).
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spouse, a novice in the public arena—used her position as Chief of Staff to the First Lady to
pursue a personal agenda that she concealed from her employer.
Ms. Sutherland is a critical government witness and one on whose credibility the
government’s case depends. Her efforts to close a personal deal with Mr. Williams directly
undermine the government’s claim that the Governor agreed to host a lunch at the Mansion in
exchange for gifts or loans.3

This evidence is therefore precisely the sort of exculpatory

evidence that the government is obligated to disclose, even if the prosecutors do not personally
believe it is dispositive of Governor McDonnell’s innocence. Yet when the defense uncovered
this evidence and asked the prosecutors to produce any similarly exculpatory evidence, the
prosecutors expressed skepticism that the evidence was exculpatory at all—asking the defense to
“[p]lease explain your theory regarding exactly how the [contract] is ‘obvious Brady material.’”
October 31, 2013 Email from Assistant U.S. Attorney Michael Dry to John Brownlee, Ex. C.
That statement reflects a serious misunderstanding of the government’s disclosure obligations
and may be a harbinger of future failures to disclose similarly exculpatory evidence—many of
which the defense (or the Court) may never be fortunate enough to discover.
II.

Prompt Disclosure Of All Brady Material Is Warranted.
A.

The Circumstances Warrant Prompt Production of Brady Material.

The prosecution’s overly narrow interpretation of Brady—coupled with the legal and
evidentiary gaps in the government’s case detailed in Defense Motion #1—warrants expedited
disclosure of Rule 16 material and Brady information. When charges are hanging by a few
threads, every thread counts and time is of the essence. As Chief Judge Kozinski has observed,

3

There is no allegation that the Governor or his staff had any role in proposing or
organizing this event. Indeed, the evidence shows that Ms. Sutherland circumvented the normal
approval processes for such events.
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“[d]ue to the nature of a Brady violation, it’s highly unlikely wrongdoing will ever come to light
in the first place,” which “creates a serious moral hazard for those prosecutors who are more
interested in winning a conviction than serving justice.” Olsen, supra, Slip at 11. It is therefore
imperative that the defense obtain prompt production of all exculpatory and impeachment
material so that there is sufficient time for investigation to further corroborate the evidence and
determine whether the prosecution is holding back any additional evidence—an ever-present
possibility if a “prosecutor just [does] not take his constitutional duty to disclose exculpatory
evidence very seriously.” Id. at 12. Ample time is essential to ensure that no critical defense
evidence slips through the cracks.
Prompt production is further warranted by the need to preserve all exculpatory evidence.
In the course of uncovering the above-described evidence, the defense further discovered that the
federal government has done nothing to preserve any of Benedetti & Farris’s records—including
emails—relating to Ms. Sutherland’s and Benedetti & Farris’s relationship with Star and Mr.
Williams.4 The government failed to preserve this critical evidence despite its having long
known about Ms. Sutherland’s backdoor dealings. The government’s failure to preserve this
evidence—which was quite possibly replete with exculpatory information—is itself an arguable
Brady violation:

The Constitution gives “the prosecutors [] an affirmative duty to search

possible sources of exculpatory information . . . .” Safavian, 233 F.R.D. at 17 (emphasis added).
Given the zeal with which the federal government has sought evidence of guilt in this
proceeding, there is little question that it would have taken pains to preserve these records and
emails if it thought that they could help it obtain a conviction. The government’s failure to
preserve evidence when it tends to show innocence—rather than guilt—simply reinforces the
4

The defense has been informed that Benedetti & Farris no longer exists and that many
of its records were destroyed as part of its dissolution.
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concern about the prosecution’s willingness and ability to comply with Brady. It also reinforces
the need for expedited production. The defense may need to take affirmative steps to preserve
exculpatory evidence that the government is content to see deleted or otherwise destroyed as its
investigation and prosecution proceeds.
B.

Prompt Production Of Certain Brady Material Is Particularly Warranted.

There are several issues, in particular, on which the defense believes the government
possesses critical material that should be promptly turned over. First, given what has already
come to light, it is imperative that the prosecution immediately disclose all evidence in its
possession, custody, or control concerning Mrs. McDonnell’s former Chief of Staff, Mary Shea
Sutherland. Given the evidence that Ms. Sutherland, while serving as a state employee, sought
to leverage her access to the McDonnells and the Mansion to obtain a lucrative consulting
contract with Mr. Williams, it is important to know whether the government has agreed to
immunize Ms. Sutherland from potential criminal liability for this conduct (or any other
conduct).

It is similarly important to know whether the government possesses any other

impeachment information concerning Ms. Sutherland and her interactions with Mr. Williams. If,
as the available evidence suggests, Ms. Sutherland was the driving force behind events that the
government has focused upon (such as the Mansion lunch), that is plainly exculpatory.
Second, the Court should order the expedited disclosure of all immunity deals or informal
understandings the government has reached with Mr. Jonnie Williams. It is the defense’s
understanding that the government has granted blanket immunity to Mr. Williams for his gifts to
various public officials, and that any further investigation of Mr. Williams for tax and securities
fraud has been put on indefinite hold. The defense further understands that the Food and Drug
Administration is investigating certain claims by Star Scientific (and possibly Williams) about
the alleged health benefits of Star products—an investigation that could potentially result in
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federal criminal liability for Mr. Williams. Because immunity from prosecution for such a wide
range of federal crimes could dramatically influence Mr. Williams’ testimony, prompt disclosure
of that information is essential. The government should also confirm whether it has ceased its
investigation into Mr. Williams for securities fraud, tax fraud, and improper drug marketing,
while explaining whether its decision to cease those investigations was motivated to any degree
by the government’s reluctance to uncover additional evidence that could impeach Mr. Williams’
credibility when he testifies against Governor McDonnell, or by a desire to signal to Mr.
Williams that, as a practical matter, his immunity extends to much more than his alleged public
corruption.

Our request includes production of all drafts of all immunity agreements, all

correspondence between government counsel and counsel for Mr. Williams, and, at the least, a
summary of all conversations between those counsel. It is important for counsel to understand
the initial demands of the government and how the ultimate bargain was struck.
Third, the Court should order the government to immediately turn over all FBI 302s,
grand jury testimony, and other interview notes or memoranda within its possession. The
government’s case hinges almost exclusively on witness testimony and the defense understands
that virtually every witness the government has interviewed has told the government exculpatory
things about the Governor or negative things about the government’s key witnesses.

All

evidence concerning that testimony is thus necessary for the Governor to prepare his defense.
The federal government’s actions thus far demonstrate the need for immediate disclosure
of this witness-interview evidence. During the investigation of its charges, the government took
the position that it could contact members of the Governor’s staff ex parte, despite their
representation by counsel appointed by the Attorney General and paid for by Virginia taxpayers.
The government relented from this questionable position only when the Governor’s Office
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acceded to the government’s demands to appoint new counsel for the Governor’s staff, also paid
for by Virginia taxpayer funds.5 And even since that time, the defense understands that the
federal government has employed heavy-handed tactics in its interviews with staff to discourage
them from exercising their right to speak with the defense. Given that the federal government
appears to have used its considerable powers to prevent the defense from knowing what
witnesses are saying, it is imperative that the government’s records of all witnesses’ statements
are promptly disclosed.6
Fourth, the Court should order the government to immediately disclose all material
regarding the financial institutions’ treatment of the Governor’s loan applications and financial
statements, as well as all material regarding the Governor’s financial status. The indictment’s
allegations that the Governor made false statements to a financial institution are susceptible to
dismissal because there is no evidence that the Governor intended to report false information
with the purpose of influencing the institution’s decision whether to extend a loan to the
Governor or one of his LLCs. Therefore, prompt disclosure of this material is required in order
to determine whether these allegations should be dismissed.
CONCLUSION
Basic justice and simple fairness requires that both sides have full and fair access to all
relevant evidence far enough before trial to make proper use of it. Because the prosecution has
apparently discouraged witnesses from speaking with defense counsel, because it has explicitly
taken a narrow view of its Brady obligations, and because it has apparently failed to preserve
5

Rosalind S. Helderman, New Invoices Bring Taxpayer-Paid Legal Bills for McDonnell
Gifts Scandal to $575,000, The Washington Post (Nov. 15, 2013), http://goo.gl/UTBbUE.
6

Should the Court find the issue of possible misconduct in witness interviews worthy of
exploration, the defense can provide the identities of witnesses to the Court ex parte for in
camera consideration.
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large quantities of evidence that was likely exculpatory, the defense seeks to involve the Court in
discovery from the outset to ensure that all relevant information is fully preserved and fully
disclosed. This Motion is important and precautionary, as the defense sincerely hopes that
further judicial intervention will not be necessary and that the federal government complies with
its obligations by disclosing all evidence in its possession, custody, or control, as soon as is
practicable.
21 2014
Dated: January __,

Respectfully submitted,

/s/ John L. Brownlee
John L. Brownlee (VSB No. 35378)
Holland & Knight LLP
800 17th Street N.W., Ste. 1100
Washington, DC 20006
Telephone: (202) 828-1854
Facsimile: (202) 955-5564
Email: john.brownlee@hklaw.com
Henry W. Asbill (pro hac vice pending)
Jones Day
51 Louisiana Avenue, N.W.
Washington, DC 20001
Telephone: (202) 879-3939
Facsimile: (202) 626-1700
Email: hasbill@jonesday.com
Counsel for Governor Robert F. McDonnell
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION
UNITED STATES OF AMERICA,
V.
ROBERT F. MCDONNELL
MAUREEN G. MCDONNELL

)
)
3:14cr12
) CRIMINAL NO. ____________
)
)
)

[PROPOSED] ORDER
Upon consideration of Defendant Robert F. McDonnell’s Motion for expedited discovery
of all relevant exculpatory and impeachment evidence in the Department of Justice’s possession,
custody, or control and the memoranda filed in support thereof, it is hereby
ORDERED that the Motion is GRANTED.

It is further ORDERED that within

fourteen days of the entry of this Order, the Department of Justice shall produce to the Defense
all relevant exculpatory and impeachment evidence in its possession, custody, or control.

IT IS SO ORDERED.

Dated:_____________________

_____________________
United States District Judge

